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- SETTING ASIDE PATERNITY AFFIDAVITS -

In re Support of J.O. (141 N.E.3d 1246 Ind.Ct.App. 2020)

In re Support of J.O. - Facts
 2017 child born
 2017 Father suspects he might not be bio dad - signs pat aff
anyway
 2017-2019 – Father gets two private DNA tests excluding him
 2019 – Mom seeks support via IV-D agency
 Father moves to dismiss, trial court orders DNA test
 Trial court grants Father’s MTD
 State appeals

In re Support of J.O. – Ct.App. Reverses
 Indiana Rules –
 After 60 days, challenge pat aff only “in extreme and
rare instances”
 Challenge must be based upon evidence that has
“become available independently of court action”
- must “stumble upon clear medical proof of nonpaternity”
 Public policy in favor of establishing, not bastardizing
children

IV-D Policy Considerations
 Should we care?

- numbers game vs concern for family

 Consistent approach or case-by-case?
 Fact-specific vs blanket policy

 What if Mom agrees?

 Should IV-D oppose Mother’s acquiescence?

 What if Mom does not agree but is complicit in
proving non-paternity?

Common law marriage
 Nine states and Washington D.C. allow for
common law marriage: Colorado, Iowa, Kansas,
Montana, Oklahoma, Rhode Island, Texas, New
Hampshire and Utah.
 “Historically, recognition of common law marriage
allowed children of such unions to be treated as
legitimate and prevented abandoned or widowed
women from turning to the public fisc for their
support.” In re Marriage of Hogsett and Neale, para. 29, 2021 CO 1

People v. Lucero, 747 P.2d 660 (Colo.
1987)
 A couple could establish a common law marriage by “the
mutual consent or agreement of the parties to be husband and
wife, followed by a mutual and open assumption of a marital
relationship.”
 Evidence of the agreement?








Cohabitation
Reputation in the community as husband and wife
Maintenance of joint banking and credit accounts
Purchase and joint ownership of property
Filing of joint tax returns
Use of the man’s surname by the woman or child born to the parties
Parties sincerely held belief in the institution of marriage

In re Marriage of Hogsett and Neale,
2021 CO 1
 Because the indicia of marriage identified in Lucero have become less
reliable, particularly in light of the recognition of same-sex marriage and
other social and legal changes, the court refined the Lucero test.
 “Many of the traditional indicia of marriage identified in Lucero are no
longer exclusive to marital relationships.”

 Prior to the legalization of same sex marriage, couples couldn't use the word
spouses on taxes or on financial documentation; they couldn’t mark the other
partner as spouse on medical forms. No option to file taxes jointly.
 Holding out could be dangerous
 Today many unmarried couples live together – it can no longer be assumed
“that cohabitation ’clearly shows an intention to be married,’ or that living apart
necessarily disproves the existence of a marriage.”
 Many spouses today elect not to change their last name.
 Maintaining largely separate finances is not as indicative as previously. Also,
low-income parties may not have bank accounts or credits cards so would be
unable to prove a common law marriage.

In re Marriage of Hogsett and Neale
(cont’d)
 Core inquiry is whether the parties had a mutual intent to
enter a marital relationship.
 Courts to accord weight to evidence reflecting the couple’s
“express agreement to marry.”

 No particular form is required
 A mutual agreement to marry alone does not suffice, there must be
evidence of subsequent conduct manifesting the agreement.

 In the absence of that evidence of an express agreement to
marry, the parties’ agreement to enter a marital relationship
may be inferred from their conduct. The Lucero factors can
still be relevant to this inquiry.
 Inferences from the parties’ conduct varies depending on the
circumstances.

In re Marriage of LaFleur and Pyfer,
2021 CO 3
 Could a common law marriage have existed between a same
sex couple before same sex marriage was legally recognized?
Yes.
 State law restrictions on same-sex marriage that were
deemed unconstitutional in Obergefell cannot serve as an
impediment to the recognition of a same-sex marriage
predating that decision.
 Obergefell applies retroactively to marriages – including
common law marriages – predating that decision.
 How was intent formed when a same-sex common law
marriage was not legal? “… the focus is on whether the
parties intended to enter into a relationship that is marital in
nature.”

In re the Estate of V. Yudkin, deceased
2021 CO 2
 Probate decision
 Whether a common law marriage exists depends on the
totality of the circumstances
 No single factor is dispositve

IV-D policy considerations
 Marriage is a critical presumption when determining
paternity and who is the legal parent of a child.
 Full faith and credit requires other states to recognize
valid, common law marriages.
 Identify correctly the child’s legal parents so financial
responsibility can be correctly assessed and support
orders can be entered appropriately.

SURROGACY
Definition: The action of a woman having a baby for another
woman who is unable to do so herself.
Cambridge Advanced Learner's Dictionary & Thesaurus © Cambridge University Press

The terms “surrogate,” “surrogate mother,” “gestational mother,” “birth mother” and
“gestational carrier” refer to the woman agreeing to become pregnant and carry the
child as part of a surrogacy arrangement.
“Intended parent/s” (sometimes also described as “intending parent/s” or
“commissioning parent/s”) refers to the individual/s who plan to receive the child into
their home and raise the child as their own after the surrogate has given birth.

Surrogacy Law and Policy in the U.S. Columbia Law School Sexuality & Gender Law Clinic (2016)

In re Baby S. Appeal Of: Steamships
In re Baby S. Appeal Of: Steamships, 128 A.3d 296, 2015 Pa. Super. 244 (Pa. Super. Ct. 2015)

Mr. & Mrs. S were married in 2011 in New Jersey. The couple could not
conceive a child of their own. The couple entered a surrogacy contract with
Ms. J.B. in Pennsylvania to carry and birth their child. Five months after J.B.
became pregnant, Mrs. S filed for divorce and no longer participated in the
surrogacy process. At the birth of the child, the hospital designated J.B. as
the mother on the birth certificate. J.B. filed a lawsuit against Mrs. S to order
her named on the birth certificate. Mrs. S’s position was that the surrogate
contract was not legally binding in the State of Pennsylvania. The court found
Mrs. S as the legal mother and found her in breach of contract. On Appeal,
the court affirmed.

How did this case impact how
you initially analyze a case?
 Determine whether your State recognizes Surrogacy contracts.
 For a List of all States designated as Surrogate friendly, Nonfriendly, More friendly and Less friendly:

https://surrogate.com/intended-parents/surrogacy-laws-and-legal-information/surrogacy-laws-by-state/
https://web.law.columbia.edu/sites/default/files/microsites/gendersexuality/files/columbia_sexuality_and_gender_law_clinic_-_surrogacy_law_and_policy_report__june_2016.pdf

 Actions and Intentions Matter

 But for the actions of the intended parents and the contractual terms
entered with the surrogate, the child would not have been born.

How did this change your
approach to these types of cases?
Awareness and patience – Being aware of new legal
issues in parentage cases and being patient with the legal
process. In this case, it was really the issue of maternity.

What are the challenges related
to this to topic?
Identifying the legal parents may be a challenge at
times. Make sure to establish and enforce child support
against the correct non-custodial parent!

Questions?
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