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DENIAL IS A RIVER IN EGYPT
by Briggs Cheney

ADenial is a river in Egypt@ doesn=t make any sense, but then again, how law firms address
alcoholism and substanee abuse within their firms often does not make much sense either.

If you have suffered from alcoholism or substance abuse and spent any amount of time in
recovery, you=re familiar with the old phrase ADENIAL is not ariver in Egypt.@ It=s a cute phrase
and for this recovering alcoholic, the first time or two 1 heard it, I laughed along with everyone else.
But as the years have gone by the significance of denial in the disease process has become no
laughing matter. But denial is not limited just to the suffering alcoholic or addict; it inflicts the
family and friends of the addict - and with the suffering lawyer - his or her law firm. Thatis the
focus of this article.

I have practiced law in New Mexico for 29 years. | have kidded folks from outside the l.and
of Enchantment, as we call it here, that Awe=re still waiting for Gone With the Wind to come to our
local movie house.@ While I generally say that kiddingly, for purposes of these comments, it
probably has far greater meaning. This article is not a warm and fuzzy article about the suffering
lawyer. I can talk long and convincingly about the disease, but the intent here is down and dirty. 1
want to talk money. In New Mexico, when it comes to dollars and cents, we are waiting for Gone
With the Wind to make it to the Land of Enchantment. The money invested in training and
compensating a lawyer in New Mexico can probably be tripled, quadrupled and more in Los
Angeles, New York, Denver, Houston, and the list goes on. The point being to have a suffering
lawyer suffer very long, to a law firm means money. To have a suffering lawyer putting the firm at
tisk with clients, both from a business standpoint, not to mention legal malpractice, means money.

But that is exactly what law firms do, in the name of DENIAL, they throw money away and, more




importantly, place their firm=s clients at risk.

How does this happen? How can DENIAL have this grip on the law firm too? Probably for

the same reasons why a spouse or family can end up enabling a suffering alcoholic or addict. For the
family it is love; they don=t want to think their family member suffers from this disease. For the law
firm, it is friendship, collegiality, loyalty. And ifit is not in the name of love in the family setting or
friendship in the law firm setting, often it is ignorance. Ignorance of the disease or ignorance of
what to do if the disease is appreciated. Raise your hands, Ahow many of us wants to rat on their
fellow lawyer,@ Ahow many of us want to be responsible for a fellow lawyer losing their job at the
firm when you know that the lawyer=s child just started college,@ and Ahow many of us are even
sure if our law firm pal is really an alcoholic or addict - maybe he/she has just had a rough six
months, a-rough case or whatever.@ If you are being honest, and letting DENIAL do its thing, you
raised your hands.

1 said this was a down and dirty article - here is what every law firm should consider doing
and probably in this order:

$ Mandatory Law Firm Awareness Programs - On an annual basis, require all firm
employees to attend a program on alcoholism and substance abuse. This can be done ata firm lunch
or at the end of a day or as part of an annual CLE of the firm. Istrongly recommend a video vignette
which has been produced by the State Bar of Pennsylvania= Lawyers Concerned for Lawyers
Committee entitled No Immunity. (800/335-2572 or Iclpa@epix.net)

§ Encourage and edncate lawyers and staff (more importantly staff) on what to do if they
frave @ concern - The concerned lawyer or staff has to be able to express concern to someone. [t
would be great if there was someone within every firm where a concerned lawyer or staff member

could go with concerns. But this only works if the employee feels that the concern will be kept



confidential. Beyond the firm, every state presently has an active Lawyer=s Assistance Program,
either voluntary or organized under the auspices of the State Bar. There is generally a confidential
hot line where a concerned employee can call with concems.

& The firm should develop a program to assist the suffering lawyer or staff member - All of
this works only if the firm will recognize that alcoholism and substance abuse is a disease which can
be treated. If the law firm employee believes that raising concern will put the suffering employees
employment at risk, DENIAL will continue to live and breathe in your law firm. Addiction is a
disease and can be treated, if it is not ignored. The ABA=s Comumission on Lawyer Assistance
Programs (COLAP) has developed a Model Program which is a starting point, (800/238-2667 ext.
5359 or www:abanet.org/Code of Professional Responsibility/colap/home.html) T said this was
down and dirty - view this just from the standpoint of money - put a pencil to the investment you
have made in your professionals. If you want to throw that away, let DENIAL live and b;‘eathe in
your law firm.

I don=t expect these few words to make DENIAL really a river in Egypt, but [ hope you will

ask for help.
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OrrciAL PuslICATION OF THE StaTe Bar oF NEw Mexico

Supreme Court Announces
Intolerance for Drug Use by
Judges

The New Mexico Supreme Cowurtf, recently announced the filing of
a Supreme Court Order entitled “Reporting Judicial Misconduct -
involving Unlawful Drugs.” The order (see page 23} emphasizes

a Code of Judicial Conduct Rule requiring a judge to cotply with
the law at all times. Chief Justice Petra Jimenez Maes speaking for
the court seid, “Use of illegal drugs by = judge refects directly on a
judge’s fitness for office and will riot be tolerated,”

The order also clarifles existing reporting requirements by
detailing a procedure for reporting such misconduct to the Judicial
Standards Comumission, 2 body charged with the responsibility of
investigating comnplaints against judges, “Public confidence in the
Judiciary is vital to our democracy. The justices believe that failing
to report a judge for such misconduct could only erode public
confidence in the orderly administration of justice,” said Chief
Justice Maes,

The Chief Justice also explained that the Judicial Standards
Commission has an ordexly process in place for investigating
complaints against judges, emphasizing the importance of allowing
this independent body to conduct a fair and thorough investigation
of any complaint made against a sitting judge. The commission
makes recommendations to the Supreme Court concerning
approprate disciplinary action to be taken against, a judge found to
have violated the Code of Judicial Conduct.

Chief Justice Maes reassures the public of the Supreme Court’s
continued confldence in the judiciary: “The court urges the public
to keep in mind that our entire state is blessed with qualified and

experienced judges who are honest and dedicated public servants. -

, June 24, 2004 « VorLume 43, No. 25
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Writs of Certiorari

In the Matter of Reporting Judicial Misconduct
Involving Unlawfut Drugs

Frowm 1iz New MExico COURT OF APPEALS

2004-NMCA-064: State v. Randy Johnson

2004-NMCA-062: Ellis B. and Laveme
Herrington v. State of New Mexico exrel. Office
of the State Engineer

2004-NMCA-060: The Coulston Foundation v,
Patricia A. Madrid, Attorney General, State of
New Mexico
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SELECTED RULES FROM NM RULES OF PROFESSIONAL CONDUC'T

LRI . Reporting professional misconduct.

A. Misconduct of other lawyers. A lawyer who knows that another lawyer has committed
a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyet’s
honesty, trustworthiness, or fitness as a lawyer in other respects shall inform the New Mexico
Disciplinary Board.

B. Misconduct of judges. A lawyer who knows that a judge has committed a violation of
applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for
office shall inform the New Mexico Judicial Standards Commission.

C. Confidential information. This rule does not require disclosure of information otherwise
protected by Rule 16-106 NMRA, or information gained by a lawyer or a judge while participating
in the New Mexico Lawyers and Judges Assistance Program, unless the information pertains to
those communications requiring disclosure under Paragraph E.

D. Cooperation and assistance; required. A lawyer shall give full cooperation and
assistance to the Supreme Court and to the New Mexico Disciplinary Board, hearing committees,
and disciplinary counsel in discharging the lawyer’s respective functions and duties with respect
to discipline and disciplinary procedures.

E. Alcohol, drugs, addiction, or other physical or mental health-related disorders
exception. The reporting requirements of Paragraphs A and B of this rule do not apply when a
lawyer believes a judge or lawyer is impaired due to alcohol or substance abuse, or for mental,
emotional, or psychological reasons, if such impairment is reported to the New Mexico Lawyers
and Judges Assistance Program. The exception is inapplicable to

(1) information required by law to be reported, including information that must be
reported under Paragraph G of this rule;

(2) threats of future criminal acts or violations of these rules; or

(3) disclosures of past criminal acts or violations of these rules that are believed to have
resulied in substantial harm to a client.

Such information, threats, or disclosures shall be reported to the New Mexico Disciplinary
Board or the New Mexico Judicial Standards Commission, even if the impairment is also reported
to the New Mexico Lawyers and Judges Assistance Program. Paragraph (E)(3) of this rule does
not apply to any communication that is made to, by, or among members or representatives of the
New Mexico Lawyers and Judges Assistance Program.

F. Immunity. The duties and responsibilities of the Program Manager of the New Mexico
Lawyers and Judges Assistance Program, its members of the Board, employees, agents, designees,
volunteers, or reporting parties are owed to the Supreme Court and the public in general, not to
any individual lawyer or another person. Nothing in this rule is to be construed as creating a civil
cause of action against the aforementioned individuals, and they are immune from liability for any



omission or conduct in the course of carrying out their official duties and responsibilities or failing
to fulfill their duties and responsibilities under this rule. Any person who in good faith reports
information in connection with the program is immune from suit for reporting the information.

G. Judicial misconduct involving unlawful drugs; reporting
requirement. Notwithstanding the provisions of Paragraph E, any incumbent judge who illegally
sells, purchases, possesses, or uses drugs or any substance considered unlawful under the
provisions of the Conirolled Substances Act, shall be subject to discipline under the Code of
Judicial Conduct.

Any lawyer who has specific objective and articulable facts or reasonable inferences that can
be drawn from those facts, that a judge has engaged in such misconduct, shall report those facts to
the New Mexico Judicial Standards Commission. Reports of such misconduct shall include the
following information:

(1) name of person filing the report;

(2) address and telephone number where the person may be contacted;

(3) adetailed description of the alleged misconduct;

(4) dates of the alleged misconduct; and

(5) any supporting evidence or material that may be available to the reporting petson.

The Judicial Standards Commission shall review and evaluate reports of such misconduct to
determine if the report warrants further review or investigation.

[As amended, effective April 1, 1991; as amended by Supreme Court Order No. 08-8300-029,
effective November 3, 2008; as amended by Supreme Court Order No. 17-8300-018, effective
December 31, 2017.]



16-501. Responsibilities of partners, managers and supervisory lawyers.

A. Necessary measures. A partner in a law firm and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a law firm shall make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers
in the firm conform to the Rules of Professional Conduct.

B. Compliance with rules. A lawyer having direct supervisory authority over another
lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of
Professional Conduct.

C. Responsibility for other lawyer’s violations. A lawyer shall be responsible for another
lawyer’s violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(2) thelawyer is a partner or has comparable managerial authority in the law firm in which
the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of
the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable
remedial action,

D. Responsibility for reporting impairment. A partner in a law firm and any lawyer who
individually or together with other lawyers possesses comparable managerial authority in a law
firm shall take prompt action to address any concern that a lawyer in the law firm is exhibiting
signs of a severe impairment of the lawyer’s cognitive function. Such action may include, but is
not limited to

(1) making a confidential report to or otherwise seeking assistance from the New Mexico
Judges and Lawyers Assistance Program;

(2) reporting the matter to the Office of Disciplinary Counsel to consider disability
inactive status proceedings under Rule 17-208 NMRA and/or the appointment of an inventorying
attorney under Rule 17-213 NMRA; or

(3) speaking with the lawyer and encouraging the lawyer to seek appropriate medical care
and/or testing.

This obligation also applies to observations made by a lawyer with direct supervisory authority
over a subordinate lawyer. A report made under this paragraph shall be treated as confidential and
handled in accordance with the confidentiality rules, policies, and procedures of the agency, entity,
or program to whom the report has been made.

[As amended by Supreme Court Order No. 08-8300-029, effective November 3, 2008; as
amended by Supreme Court Order No. 18-8300-017, effective December 31, 2018.]

UE{17) . Responsibilities of a subordinate lawyer.

A. Responsibility for own actions. A lawyer is bound by the Rules of Professional Conduct
notwithstanding that the lawyer acted at the direction of another person.

B. Arguable question of duty. A subordinate lawyer does not violate the Rules of
Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable
resolution of an arguable question of professional duty.



SELECTED RULE FROM NM CODE OF JUDICIAL CONDUCT

21-215. Responding to judicial and lawyer misconduct.

A. A judge who knows that another judge has committed a violation of this Code
that raises a substantial question regarding the judge’s honesty, trustworthiness, or
fitness as a judge in other respects shall inform the Judicial Standards Commission.

B. A judge who knows that a lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question regarding the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects shall inform the Disciplinary
Board.

C. A judge who receives information indicating a substantial likelihood that another
judge has committed a violation of this Code shall take appropriate action.

D. A judge who receives information indicating a substantial likelihood that a lawyer
has committed a violations of the Rules of Professional Conduct shall take appropriate
action.

[Adopted by Supreme Court Order No. 11-8300-045, effective January 1, 2012.]
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Sanders, Bruin, Coll & Worley, P.A. vs. McKay Oil Corporation, et al., 123 N.M. 457, 943 P.2d
104 (1997).

In this case, the professional issue at hand was the appropriateness of a lawyer/law firm
unilaterally terminating representation of a client on the eve (six weeks) of commencement of a
mulitimillion dollar arbitration in which the client was a defendant.

The firm wrote the client, McKay, citing the firm partner’s health concerns (the partuer in charge
of the case) as the basis for the decision to terminate. Evidence elicited in the case suggested
other reasons. The client was forced to retain new counsel to takeover; obviously at great
expense. The new counsel successfully defended the claims.

Subsequently, filed suit against the terminated client seeking collection of fees for work performed
on the arbitration proceeding in question. The client counterclaimed, naming among the counter
defendants each of the individual shareholders in the firm. The trial court granted the individual
shareholders® motion for summary judgment. On certification from the Court of Appeals, the
Supreme Court reversed summary judgment.

The court on certification reviewed the following issues: 1)} whether attorneys can limit liability to
clients while practicing within a professional corporation and whether the conduct of the
attorneys in this case is of the type that should be shielded by corporate status, and 2) whether the
trial court erred in granting the firm's summary judgment motion on the basis that no grounds for
personal liability on the part of the attorney-shareholders could be found.

In reversing summary judgment for the individual shareholders, the court held:

We hold that, as a general matter, membership or shareholder status in a
professional corporation does not shield an attorney from individual liability for his
own mistakes or professional misdeeds. However, it remains unclear from the
record whether the actions taken by the attorney-sharcholders in this case rose to
the level of a breach of duty of any type. Therefore, we reverse the trial court's grant
of summary judgment, finding material issues of fact exist as to whether the
attorney-shareholders should be personally liable for their actions regarding the
representation of McKay.

123 N.M. at 459.



























Spencer v, Barber, 299 P.3d 388 (2013)
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Wrongful Death Act, adequate notice of his
possible share of settlement proceeds, thus
precluding summary jodgment on father’s claim
against atteiney for legal malpractice. West's
NMSA § 41-2-1 et seq.

Judgment
&= Attorneys, cases involving

Genuine issue of materia] fact remained whether
attorney who  represented personal
representative of daughter’s and
granddaughter’s estates in wrongful death
action adequately disclosed to father, as
statutory beneficiary under Wrongful Death
Act, nature of conflict of interest between
personal representative and father, atter personal
representative, who was, also - statutory
beneficiary, informed attorney that father was
not entitled fo any of wrongful death settlement
proceeds due to alleged abandonment of
daughter, thus precluding summary judgment on
father’s claim for legal malpractice against
attorney. West’s NMSA § 41-2-1 et seq.;
NMRA, Rule 16-403.

2 Cases that cite this headnote

Judgment
&=Attorneys, cases involving

Genuine issue of material fact remained whether
conflict of interest arose between personal
representative of daughter’s and
granddaughter’s estate and personal
representative’s attorney when attorney learned
that personal representative’s own conduct as
driver by consuming alcohol and in parking
vehicle in unsafe location may have contributed
to cause of fatal accident, which could reduce
share of father, as statutory beneficiary under
Wrongful Death Act, of proceeds fiom
wrongful death seftlement, thus precluding
summary judgment in father’s claim for legal
malpractice against attorney. West’s NMSA §
41-2~1 et seq.; NMRA, Rule 16-107(A)(2).

23]

[24]

125]

Attorney and Client

g=Particular Cases and Problemns

Attorney and Clieng

¢=Duties and liabilities to adverse parties and to
third persons

If there are statutory beneficiaries under the
Wrongful Death Act other than the personal
representative, and there is a good-faith basis to
believe that the personal representative
confributed to the death of the decedent, this
constitutes a conflict of interest that may give
rise to a legal malpractice cause of action
against the attorney who represented the
personal  representative. NMRA,  Rule
16--107(A)(2).

Attorney and Client
&=Duties and liabilities to adverse parties and to
third persons

Whether potential adversarial relationship
existed between father, as statutory beneficiary
of wrongful death claims, and attorney who
represented  personal  representative  of
daughter’s and granddaughter’s estates, was not
relevant to claims brought by father against
attorney for  fraud, collusion, and
misrepresentation, where none of tort claims
required proof of existence of fiduciary duty.

Attorney and Client
&=Duties and liabilities to adverse parties and to
third persons

In general, a non-client cannot maintain an
action for malpractice against an attorney, but
there is an exception when the non-client is the
intended beneficiary of the attorney’s worls.

WESTLAYW  © 2020 Thomson Reuters. No claim to original U.S. Government Works.





































