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OCSE Performance 
Measures for 

Attorneys



Agenda
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§ CS Performance Numbers 101
§ Strategies to maximize the numbers (good and bad)
§ Attorney duties vs actions to maximize performance
§ “The Bottom Line”



Agenda Item #1 - CS Performance 101 CSPIA

#WICSEC2018 3

§ Child Support Performance and Incentive Act of 1998
§ https://www.acf.hhs.gov/css/resource/child-support-performance-

and-incentive-act-of-1998
§ Why?

§ A consistent measure of quality
§ A system for incentives and penalties
§ A way to compare programs
§ Creates some competition for success

https://www.acf.hhs.gov/css/resource/child-support-performance-and-incentive-act-of-1998


Performance Measures
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Federal Measure U.S. Code 45 C.F.R. OCSE Forms Penalty Incentive

PEP 42 U.S.C
658(6)(A) 305.2(a)(1)(i)-(ii) OCSE-157 < 90% ≥ 80%

Cases Under Order 42 U.S.C.
658(6)(B) 305.2(a)(2) OCSE-157 < 50% ≥ 80%

Current Support Paid 42 U.S.C.
658(6)(C) 305.2(a)(3) OCSE-157 < 40% ≥ 80%

Arrears Cases Paying 42 U.S.C.
658(6)(D) 305.2(a)(4) OCSE-157 ≥ 80%

Cost Effectiveness 42 U.S.C.
658(6)(E) 305.2(a)(5) OCSE-34

OCSE-396 ≥ $5.00



Paternity Establishment Percentage (PEP Rate)
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42 U.S.C
658(6)(A)

45 CFR 
305.2(a)(1)(i)-(ii)

OCSE-157



Order Rate
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42 U.S.C. 658(6)(B) 45 CFR 305.2(a)(2) OCSE-157



Collection of Current Support
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42 U.S.C. 658(6)(C) 45 CFR 305.2(a)(3) OCSE-157



Payment on Arrears
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42 U.S.C. 658(6)(D) 45 CFR 305.2(a)(4) OCSE-157



Cost Effectiveness
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42 U.S.C.
658(6)(E)

45 CFR 
305.2(a)(5)

OCSE-34
OCSE-396



Form OCSE-157 (3 Pages)
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Form OCSE-34 (2 Pages)
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Form OCSE-396 (2 Pages)
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OCSE Website
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https://www.govinfo.gov/content/pkg/CFR-2015-title45-vol2/pdf/CFR-
2015-title45-vol2-subtitleB.pdf

Click “Data”, then “FY 2017 Preliminary 
Report” then right there 

https://www.govinfo.gov/content/pkg/CFR-2015-title45-vol2/pdf/CFR-2015-title45-vol2-subtitleB.pdf


State-by-State Comparisons
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OCSE Table P-39:
§ PEP (both 

methods)
§ Order Rate
§ Current Support %
§ Arrears %
§ Cost Effectiveness



State-by-State Comparisons
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Example – 2017 PEP Rate by Chosen Method, (State names removed)



State-by-State Comparisons
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Example – 2017 Order Rates (State names removed)  



State-by-State Comparisons
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Example – 2017 Current Support % (State names removed)



State-by-State Comparisons
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Example – 2017 Arrears % (State names removed)



State-by-State Comparisons

#WICSEC2018 19

Example – Cost Effectiveness (State names removed)



Trends Over Time
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Example – National vs 2 different states (State names removed)



State-by-state Comparisons
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Incentive Payments for 5 years



State-by-state Comparisons

#WICSEC2018 22

Example – 2017 Source of Collections (State names removed)



Agenda Items #2 - Strategies to maximize the numbers 
(good and bad)
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Agenda Items #3 - Attorney duties vs actions to 
maximize performance
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Is there a conflict?

Caseload 
Performance Legal Duties



Who is the boss?
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Can client efforts to maximize caseload performance conflict with how we 
should handle individual cases?

§ The State wants caseload Performance #’s
§ Attorneys handle cases involving individuals
§ Who directs the actions of an attorney?
§ What are the rules?
§ How define successful representation



Attorney Actions: Rules of the Road
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1. Rules of Prof. Conduct:
§ Proceeding must have a basis in law and fact
§ Expedite litigation consistent with the interests of the client
§ Lawyer shall not knowingly make a false statement of law or fact to 

the tribunal
§ Lawyer shall not unlawfully obstruct another party’s access to 

evidence



Attorney Actions: Rules of the Road cont.
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2. Statutes, Rules & Caselaw:
§ FRCP 11 type rules – good faith, basis in law and fact, etc.
§ Do not advance cases inconsistent with the law
§ Legal standards may conflict with client instructions
§ Judicial interpretation may vary



Attorney Actions: Rules of the Road cont.
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3. Instructions from the Client:
§ General policies of fairness
§ Instructions on increasing performance measures
§ Instructions to prioritize cases 
§ Insistence on arrears payments
§ Pressure to obtain orders or reduce obligations
§ Pressure to dismiss cases
§ Prefiling requirements
§ How to handle inconsistent interpretations of the various laws and 

rules



Attorney Actions: Rules of the Road cont.
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4. OCSE Regulations (i.e. 2016 Rule):
§ Duties to investigate before filing
§ Pre-filing calculations based on true, documented ability to pay
§ Right size orders
§ Contempt citations only when there is proof of willfulness



Investigation of Facts
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§ Taking reasonable steps to develop a sufficient factual basis for the 
support obligation

§ Gathering information regarding the earnings and income of the 
noncustodial parent and, when earnings and income information is 
unavailable or insufficient in a case gathering available information about 
the specific circumstances of the noncustodial parent



Investigation of Facts continued
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§ Basing the support obligation or recommended support obligation 
amount on the earnings and income of the noncustodial parent whenever 
available. If evidence of earnings and income is unavailable or insufficient 
to use as the measure of the noncustodial parent’s ability to pay, then 
the support obligation or recommended support obligation amount 
should be based on available information about the specific 
circumstances of the noncustodial parent

§ Documenting the factual basis for the support obligation or the 
recommended support obligation in the case record



Calculation of Obligation
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§ Must have low income adjustment

§ If imputation of income is authorized, takes into consideration the 
specific circumstances of the noncustodial parent … to the extent 
known, including such factors as the noncustodial parent’s assets, 
residence, employment and earnings history, job skills, educational 
attainment, literacy, age, health, criminal record and other employment 
barriers, and record of seeking work, as well as the local job market, the 
availability of employers willing to hire the noncustodial parent, prevailing 
earnings level in the local community, and other relevant background 
factors in the case. 



Contempt
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Establishing guidelines for the use of civil contempt citations in IV-D cases. 
§ Screen for ability to pay
§ Provide information to court on ability to pay the purge amount
§ Provide notice to parent that ability to pay is critical issue in civil 

contempt action



Agenda Item #4: “The Bottom Line”
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How should performance 
numbers affect attorney 

behavior and decisions on 
individual cases?


